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P filed tax returns for 1993 through 2000. He was
| ater charged with tax evasion under |I.R C. sec. 7201
for all 8 years. By agreenent P pleaded guilty to one
count of tax evasion in a superseding crimnal
information as to all 8 years. By a notice of
deficiency issued in Cctober 2007, R determ ned
deficiencies and fraud penalties for all 8 years. P
filed a petition in this Court in which he asserted
that he nerely pleaded guilty to tax evasion in sone
i ndeterm nate year or years during the span of 1993
t hrough 2000, not for all 8 years nor for any given
year therein. R noved for partial sumrmary judgnent on
the issue of PPs fraud for all 8 years.

Hel d: The superseding crimnal information, P's
al l ocution and plea, and the conviction all explicitly
assert tax evasion in all 8 years.

Hel d, further, P's conviction for tax evasion
under 1. R C. sec. 7201 for 1993 through 2000
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collaterally estops himfor each of those years from
denying civil fraud for purposes of the statute of
limtations, see | .R C. sec. 6501(c)(1), and the fraud
penalty, see |I.R C. sec. 6663(a).

David H D ckieson, for petitioner.

John C. McDougal, for respondent.

MVEMORANDUM OPI NI ON

GQUSTAFSQN, Judge: Petitioner Joseph Bryan Wllians, 111,
was charged with tax crines for each of the 8 years 1993 t hrough
2000. He pleaded guilty and was convicted for all 8 years.
Subsequently, the Internal Revenue Service (IRS) issued to
M. WIllianms a statutory notice of deficiency pursuant to
section 6212,' showing the RS s deternination of deficiencies in
i ncone tax and acconpanyi ng fraud and accuracy-rel ated penalties
under sections 6663 and 6662, respectively, for all 8 of those
years.

M. WIlianms petitioned this Court, pursuant to
section 6213(a), to redeterm ne those deficiencies. W
previ ously deci ded several threshold jurisdictional issues, see

Wllians v. Conm ssioner, 131 T.C (2008), and the case is

1Unl ess otherwi se indicated, all citations to sections refer
to the Internal Revenue Code of 1986 (26 U.S.C. ), as anmended, and
all citations to Rules refer to the Tax Court Rules of Practice
and Procedure.
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now before us on respondent’s notion for partial sumary judgnent
pursuant to Rule 121. The issue for decision is whether
respondent is entitled to partial summary judgnent? because
M. WIllianms’s guilty plea to crimnal tax evasion under section
7201 with respect to tax years 1993 through 2000 collaterally
estops himfromcontesting that he fraudul ently underpaid his
incone taxes for all 8 of the tax years at issue. M. WIIlians
acknow edges that he is liable for civil tax fraud on the basis
of his crimnal conviction, but he opposes the notion by arguing
that the conviction does not nake himliable in every one of the
8 years, but in only sone of them (yet to be decided). However,
the crimnal charge, M. WIllianms’s allocution and plea, and the
conviction all explicitly assert tax evasion in all 8 years, and
respondent’s notion will be granted.

Backgr ound

The follow ng facts are not in dispute and are derived from
the pl eadings, the parties’ notion papers, and the supporting
exhi bits attached thereto.

M. WIlians’'s Business Activity

During the years at issue, M. WIllians was an oil trader

for Mobil GO1l, who traveled to foreign countries. |In 1993

2Respondent seeks summary judgnent for all 8 of the tax
years at issue, but only as to the issue of whether M. WIIians
fraudul ently underpaid his incone taxes, not as to the actual
anounts of tax deficiency and penalties.
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M. WIIlianms opened two bank accounts at Banque | ndosuez in
Switzerland in the nane of ALQ Hol dings, Ltd. (ALQ ), a British
Virgin Islands corporation (the ALQ accounts). From 1993
t hrough 2000, nore than $7 million was deposited in the ALQ
accounts, and nore than $800,000 in interest was earned on those
deposits.

Respondent al |l eges that these deposits and the interest
t hereon were current income to M. WIllians in the tax years
received or earned. M. WIIlians disagrees and all eges that
t hese anmobunts were not taxable to himuntil ALQ distributed them
to him

The Exam nation and Crimnal |Information

For each of the 8 tax years 1993 through 2000, M. WIIlians
filed a Form 1040, U. S. Individual |Income Tax Return, that did
not reflect the deposits to or interest on the ALQ accounts. He
filed the return for each year in the succeeding year, and he
filed the latest of them (for 2000) in May 2001.°3

The I RS conducted an investigation of M. WIllians and ALQ ,
which culmnated in M. WIllians’s being charged in April 2003.
The superseding crimnal information (to which M. WIllians |ater

pl eaded guilty) stated two counts: (1) one count of conspiracy

M. Wllianms filed his return for 1993 on April 15, 1994;
for 1994 on April 17, 1995; for 1995 on April 15, 1996; for 1996
on April 15, 1997; for 1997 on April 15, 1998; for 1998 on Apri
15, 1999; for 1999 on April 17, 2000; and for 2000 on May 15,
2001.
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to defraud the IRS, in violation of 18 U S.C. section 371 (the
conspiracy count), and (2) one count of crimnal tax evasion with
respect to each of the 8 tax years 1993 through 2000, in
viol ation of section 7201 of the Internal Revenue Code (the tax
evasi on count).* The tax evasion count alleged tax evasion in

all 8 years, as follows:

COUNT TWO

(Tax Evasion)

* * * * * * *

(17) Fromin or about 1993, through in or about
April 2001, in the Southern District of New York and
el sewhere, J. BRYAN WLLI AVS, the defendant,
unlawful ly, willfully and knowingly did attenpt to
evade and defeat a substantial part of the incone tax
due and owing by J. BRYAN WLLIAMS and his spouse to
the United States of Anerica for the cal endar years
1993 t hrough 2000, by various neans, including, anong
others by (a) arranging for approximtely $7.98 mllion
in paynments which were incone to Wllians to be nmade
into the secret Algi accounts in Switzerland he
controlled; and (b) preparing and causing to be
prepared, signing and causing to be signed, and filing
and causing to be filed, false and fraudulent U S.

“‘While M. WIllianms seens to use the terns “crim nal
information” and “indictnment” interchangeably, both at his plea
hearing and in his pleadings and noti on papers herein, the
procedure enployed in M. WIllianms’s case was a crim nal
information. An indictnment is “[t]he formal witten accusation
of a crinme, made by a grand jury and presented to a court for
prosecution agai nst the accused person”, whereas an information
is “[a] formal crimnal charge nade by a prosecutor wthout a
grand-jury indictnment.” Black’s Law Dictionary 788, 795 (8th ed.
2004). These are different procedures, see Fed. R Cim P. 7,
but the difference is not material either to the application of
coll ateral estoppel to a conviction or to the outcone of this
case, see infra pt. 11.B. 1.
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| ndi vidual | ncone Tax Returns, Form 1040, for the

cal endar years 1993 t hrough 2000, on which he failed to
disclose his interest in the secret Al qi bank accounts
in Switzerland, and on which, in the years set forth
below, he failed to report the approxi mte anpunts of
incone set forth bel ow, and upon which i ncone there was
a substantial additional tax due and owing to the
United States of Anerica:

Cal endar Year Appr oxi mat e Anount
of I nconme
1993 $1, 029, 518. 72
1994 752, 479. 52
1995 998, 723. 14
1996 3,917, 762. 57
1997 1,670, 891. 49
1998 133, 371. 90
1999 109, 167. 59
2000 256, 234. 64

(Title 26, United States Code, Section 7201).

[ Enphasi s added. ]

M. WIllians's June 2003 Guilty Plea and Conviction

On June 12, 2003, M. WIllianms entered a plea of guilty to
one count of conspiracy to defraud the IRS in violation of
18 U.S.C. section 371 and to one count of crimnal tax evasion
Wth respect to the 8 tax years 1993 through 2000, in violation
of section 7201.

In the course of taking the guilty plea, the District Court
judge asked M. WIllians for a specific allocution as to what

crimes he coonmtted. W quote here fromM. WIllians's
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enphasi zi ng | anguage that acknow edged tax evasion in

all 8 years at issue:

THE DEFENDANT: In 1993, with the assistance of a
banker at Bank | ndosuez, | opened two bank accounts in
the name of a corporation Algi Holdings, Ltd. Algi was
created at that time as a British Virgin |slands
Cor poration. The purpose of that account was to hold
funds and incone | received fromforeign sources during
the years 1993 to 2000.

Bet ween 1993 and 2000, nore than seven mllion
dol l ars was deposited in the Al gi accounts and nore
t han $800, 000 in incone was earned on those deposits.

knew t hat nost of the funds deposited into the

Al gi accounts and all the interest incone were taxable
income to ne. However, the calendar year tax returns

for ‘93 through 2000, | chose not to report the incone
tonmy -- to the Internal Revenue Service in order to
evade substantial taxes owed thereon, until | filed ny

2001 tax return.

*

* * * * * *

knew what | was doi ng was wondg and unl awf ul .

|, therefore, believe that | amquilty of evading the

paynent of taxes for the tax vears 1993 t hrough 2000.

| also believe that | acted in concert with others to
create a nmechanism the Al qi accounts, which | intended
to allow nme to escape detection by the IRS. Therefore,

| am - -

| believe that I'mguilty of conspiring with

t he people would whom | dealt regarding the Al qi
accounts to defraud the United States of taxes which

owed.

At the allocution hearing, the court and counsel also discussed

separately M. WIllians’s plea to the conspiracy count, as to

whi ch reservati ons were stated on his behal f:

MR. SHERTLER [ Def ense Counsel ] : And, your

honor

may | -- we're not adopting or accepting the

facts as stated in the conspiracy count, which | think
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is the recitation of what was in the original
indictnent in this case. Wat we have agreed is that
M. WIllians would plead quilty to conspiracy counts,
but based upon the factual allocution, which he has
given to this Court.

* * * * * * *

* x * [BJut we are not adopting the facts that are
stated in that [conspiracy] count. And |I think that
M. Neiman [the prosecutor] is correct, he could plead
quilty to the conspiracy counts based on different
facts, as long as your Honor is satisfied with the

al | ocuti on.

THE COURT: Vell, that’s exactly where we are
at the nonent. But | think | am-- and I, if you have
any other questions, M. Neiman, that you want to put
to him in addition to those he’'s recited, it’s your
turn.

MR. NEI MAN [ Prosecutor]: No, your Honor.
believe that the plea allocution that was given was
sufficient. | believe M. WIIlianms acknow edged
getting two the mllion dollar paynent, which is what’s
charged in count one [the conspiracy count], and not
reporting it.

THE COURT: And, in fact, has allocuted with
respect to the elenents in count two [the tax evasion
count] as well.

MR. NEIMAN [ Prosecutor]: | believe that’s correct,
you Honor.
THE COURT: Very well. | wll accept the plea

and find that you are fully conpetent and capabl e of
entering an inforned plea, and that your qguilty plea is
a knowi ng and a voluntary one and supported by an

i ndependent basis in fact containing each and every
essential elenent of the offense, and the Cerk wll
enter the guilty plea. [Enphasis added.]

A judgnent of conviction on both the conspiracy count and the tax
evasi on count was entered against M. WIlIlians and becane final

on Cctober 22, 2003.
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On Cct ober 29, 2007, the IRS issued to M. WIllians a
statutory notice of deficiency pursuant to section 6212, show ng
the IRS s determ nation of the foll ow ng deficiencies and
acconpanyi ng fraud and accuracy-rel ated penalties under sections

6663 and 6662, respectively, for all 8 of those years:

Penal ty
Year_ Defi ci ency Sec. 6663 Sec. 6662
1993 $417, 652 $313, 038. 00 ---
1994 304, 740 226, 206. 75 ---
1995 417, 354 313, 015. 50 ---
1996 1,572,673 1,179, 504. 75 ---
1997 809, 620 511, 143. 00 $25, 619. 20
1998 52, 733 39,549.75 ---
1999 113, 049 33,395. 25 13, 704. 40
2000 120, 391 74,093. 25 4, 320. 00

Proceedi ngs in This Court

M. WIllianms petitioned this Court pursuant to
section 6213(a) to redeterm ne those asserted deficiencies.
Respondent noved for partial summary judgnent, asking the Court
to hold that M. WIllianms is liable for civil fraud in each of
the 8 years 1993 t hrough 2000.

M. WIIlianms does not dispute that he commtted tax fraud
and owes Federal incone taxes and interest and penalties thereon.
However, M. WIlianms argues that he nerely pleaded guilty to

crimnal tax evasion in sone indeterm nate year or years during
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the span of 1993 through 2000, not for all of the years nor for
any given year therein. Thus, M. WIllians’s dispute is limted

to when (i.e., for what tax years) he owes Federal incone taxes:

The basis for this opposition [to the IRS s Mtion for
Partial Summary Judgnent] is narrow and |imted.

M. WIllianms pled guilty to tax evasion in U S. V.
Williams, Crimnal No. 03 CR 406 (S.D.N. Y. 2003).
Consequently, the IRS has the authority, under 26

U S.C. Section 6663, to inpose a civil fraud penalty as
a percentage of the tax that was evaded by fraudul ent
means. As indicated in the Petition and subsequent

pl eadi ngs, the principal issue in this case is not that
M. WIlians doesn’t owe taxes or penalties, but when
the taxes and penalties were incurred. This Court nust
make findings relating to the anbunt and year that such
taxes and penalties were incurred. Then, based on
those findings, the RS can conpute the interest owed.
The difference in the anount of interest will vary by
many mllions of dollars based on this Court’s

determ nation of when the incone is to be recognized.

[ Enphasi s added. ]

About his guilty plea, M. WIlIlians explains that he--

vi ewed those allegations [in the crimnal information]
as factually incorrect, but he was wlling to pl ead
guilty to Tax Evasion as described by himduring his
allocution to the Court. * * * [B]Joth the prosecutor
and the judge accepted M. WIllianms’ plea on the facts
that he described and not on the Superseding
Information that he rejected * * *. * * * Gven this
explicit rejection of the facts alleged in the
Superseding Information by M. WIlians and the
acceptance of that rejection by both the Court and the
Prosecutor, it is clear that the Superseding Crim nal

I nformati on cannot have a collateral estoppel inpact on
subsequent litigation. The only facts capabl e of
establishing a collateral estoppel inpact are those
facts expressly affirnmed in M. WIlians’ allocution.
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Di scussi on

Standard for Summary Judgnent

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Conm ssioner, 90 T.C. 678, 681 (1988). The Court may grant ful

or partial summary judgnent where there is no genuine issue of
any material fact and a decision may be rendered as a matter of

law. Rule 121(b); Celotex Corp. v. Catrett, 477 U S. 317, 323

(1986); Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520

(1992), affd. 17 F.3d 965 (7th Cr. 1994). The noving party
bears the burden of proving that no genuine issue of materi al
fact exists, and the Court will view any factual material and
inferences in the light nost favorable to the nonnoving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986);

Sundstrand Corp. v. Conm ssioner, supra at 520; Dahl stromv.

Conm ssioner, 85 T.C. 812, 821 (1985). |If there exists any

reasonabl e doubt as to the facts at issue, the notion must be

denied. Sundstrand Corp. v. Conm ssioner, supra at 520 (citing

Espi noza v. Conmm ssioner, 78 T.C 412, 416 (1982) (“The opposing

party is to be afforded the benefit of all reasonabl e doubt, and
any inference to be drawn fromthe underlying facts contained in
the record nust be viewed in a light nost favorable to the party

opposing the notion for summary judgnent”)).
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The issue of whether M. WIlians fraudul ently underpaid his

Federal incone taxes in 1993 through 2000 can be resolved on the
basis of the undisputed facts.

1. M. WIllians's Liability for Gvil Tax Fraud

Respondent noves for partial summary judgnment on the grounds
that M. WIllians is collaterally estopped fromcontesting that
he fraudul ently underpaid his Federal inconme taxes in 1993
t hrough 2000 because his guilty plea for crimnal tax evasion
under section 7201 as to the years 1993 through 2000 is
concl usive and binding as to those tax years.

A. To Prevail in This Case, the I RS Miust Prove Fraud.

M. WIllianms’s fraud is the threshold issue in this case,
not only because his liability for the fraud penalty depends on
it, but also because fraud affects the period of |limtations for
assessnment of his liability for the tax deficiencies. Cenerally,
the IRS nust assess a deficiency within 3 years of the date on
which the tax return that relates to such deficiency was fil ed.
Sec. 6501(a). For the tax years 1993 through 2000,
M. Wlliams’s |atest-filed return (for 2000) was filed May 15,
2001. However, it was not until nore than 6 years later--on
Oct ober 29, 2007--that the IRS issued to M. WIllians a notice of
deficiency, which is the first step in the process of assessing a
deficiency. |If the general rule of section 6501(a) applied, then

the RS woul d have failed to assess the deficiency wthin the
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period of limtations and would be barred from assessi ng and
collecting any of the deficiencies or additions to tax for the 8
tax years at issue. However, if the deficiency was determ ned
“Ii]n the case of a false or fraudulent return with the intent to
evade tax,” then the IRS nay assess such deficiency “at any
tinme.” Sec. 6501(c)(1). Thus, we decide as a threshold matter
whether M. WIllians is |liable for fraud under section 6663.

Respondent bears the burden of proving the existence of
civil tax fraud. See sec. 7454(a); Rule 142(b). |If respondent
fails to prove fraud, then the statute of limtations wll
prevent respondent from assessing and collecting any of the
deficiencies or additions to tax. See sec. 6501(a). The
particular issue inplicated in respondent’s pending notion is
whether M. WIllians is |liable for fraud for all 8 years, or
whet her he is liable for fraud nerely for sone indeterm nate tine
wi thin the span of those 8 years.

B. Coll ateral Estoppel Bars Relitiqgation of Fraud

1. Conviction for Attenpting To Evade or Defeat Tax
Est abl i shes Fraud.

Respondent asserts that M. WIllianms’s conviction on one
count of crimnal tax evasion under section 7201 with respect to
tax years 1993 through 2000 collaterally estops himfrom
contesting that he fraudulently underpaid his incone taxes in

those tax years. In Mntana v. United States, 440 U S. 147,
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153-154 (1979), the Suprenme Court explained the doctrine of
col l ateral estoppel as follows:

Under coll ateral estoppel, once an issue is actually

and necessarily determ ned by a court of conpetent

jurisdiction, that determnation is conclusive in

subsequent suits based on a different cause of action

involving a party to the prior litigation.
Wien the prior determnation was in a crimnal case, and the
subsequent suit is civil, this same principle applies. The Court
of Appeals for the Fourth Grcuit (to which an appeal in this
case would lie) has held that “a defendant is precluded [ by
collateral estoppel] fromretrying issues [in a crimnal

i nformation] necessary to his plea agreenent in a later civil

suit”. United States v. Wght, 839 F.2d 193, 196 (4th G

1987); see also Arctic Ice Cream Co. v. Conm ssioner, 43 T.C. 68,

75 (1964) (“a plea of guilty * * * is a conclusive judicial
adm ssion of all of the essential elements of the offense which
t he indi ctnment charges”).

The three Code sections involved in this collateral estoppel
guestion are section 7201 (defining the crinme of “attenpt[ing]
* * * to evade or defeat any tax”), section 6501(c)(1l) (extending
indefinitely the period of limtation for assessnment of tax “[i]n
the case of a false or fraudulent return with the intent to evade
tax”), and section 6663(a) (inposing a civil penalty for
under paynents “due to fraud”). M. WIIlianms was previously

convicted of “attenpt[ing] * * * to evade or defeat” his incone
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tax liability for 1993 t hrough 2000 (under section 7201), whereas
t he i ssues now before us are whether he filed “fal se or
fraudulent return[s] with the intent to evade tax” (under
section 6501(c)(1)), and whether he had tax underpaynents “due to
fraud” (under section 6663). Though the “evade or defeat”
wordi ng of the crimnal statute does not include the “fraud”
vocabul ary of the two civil statutes, an evasi on conviction
establishes fraud. W have repeatedly held that “[a] taxpayer is
collaterally estopped fromdenying civil tax fraud under * * *
[the predecessor of section 6663] when convicted for crimnal tax
evasi on under section 7201 for the sane taxable year.” D Leo v.

Commi ssioner, 96 T.C 858, 885 (1991), affd. 959 F.2d 16 (2d Cr

1992).°5 Because M. WIlians was convicted of tax evasion for
1993 t hrough 2000, he is estopped fromcontesting the essenti al
el ements of crimnal tax evasion with respect to tax years 1993
t hrough 2000, which are “identical” to the elenments of civil tax

fraud. Usci nski v. Comm ssioner, T.C. Menp. 2006-200.

M. WIlianms does not dispute whol esale this operation of

collateral estoppel in litigation under the Internal Revenue

°See al so Anbs v. Conmi ssioner, 43 T.C. 50, 55 (1964), affd.
360 F.2d 358 (4th Gr. 1965); Arctic Ice Cream Co. V.
Commi ssioner, 43 T.C. 68, 74-76 (1964). Because a conviction for
crimnal tax evasion under section 7201 conclusively establishes
civil tax fraud under section 6663 in the sane tax year, the
unlimted statute of limtations of section 6501(c)(1l) is also
applicable. See DilLeo v. Conmm ssioner, 96 T.C. 858, 885 (1991),
affd. 959 F.2d 16 (2d Cr. 1992); Anpbs v. Conm ssioner, supra at
55.
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Code. He concedes that his guilty plea and conviction
collaterally estop himfromcontesting that he fraudulently
underpaid his taxes sonetinme within 1993 to 2000, but he di sputes
that he is estopped fromdenying tax fraud for the entire period
or for any given year therein.

2. M. WIllians's Arqunents Agai nst Coll ateral
Est oppel Lack Merit.

M. WIlianms contends that his crimnal conviction should
estop himfromdenying only the generality that he commtted tax
fraud at sonme time within 1993 to 2000--not for every year in
that period, nor even in any given year therein--because (he
says): (1) the District Court did not “actually and necessarily”
determ ne, and the parties did not agree, that he commtted
crimnal tax evasion in each and every one of the 8 tax years at
i ssue, because he nerely pleaded guilty to crimnal tax evasion
sonetinme within 1993 to 2000, not for the entire period or any
gi ven year therein; (ii) respondent relies on the contents of the
superseding crimnal information to invoke coll ateral estoppel,
but M. WIllians did not adopt the contents of the superseding
crimnal information or allocute to specific facts in his guilty
pl ea that could estop himfromdenying crimnal tax evasion in
any given year; and (iii) the utility of ruling on whether he
fraudul ently underpaid his inconme taxes in any given year before
determ ning the anount of tax evaded is negligible and does not

mat eri al |y advance the resolution of this case.
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a. Tax Years Covered by the Guilty Plea

M. WIllians alleges that the District Court did not (in the
| anguage of Montana) “actually and necessarily” determ ne--and
the parties did not agree--that he commtted crimnal tax evasion
in each and every one of the 8 tax years at issue. Instead,

M. WIllianms argues that he nerely pleaded guilty to crimnal tax

evasion at sonme point within 1993 through 2000.

M. WIlianms properly cites Montana v. United States, supra
at 153-154, for the proposition that collateral estoppel applies
once an issue is “actually and necessarily” determ ned. However,
by accepting M. WIllianms’s guilty plea and entering a judgnment
of conviction against him the District Court did “actually and
necessarily” determne that he commtted crimnal tax evasion in
each tax year from 1993 through 2000. The plain | anguage of the
tax evasion count of the superseding crimnal information, to
which M. WIlianms pleaded guilty and for which he was convi ct ed,
st at es:

J. BRYAN W LLIAMS, the defendant, unlawfully, willfully

and knowingly did attenpt to evade and defeat a

substantial part of the incone tax due and ow ng by J.

BRYAN W LLI AMS and his spouse to the United States of

Anerica for the cal endar years 1993 through 2000".
[ Enphasi s added. ]

M. WIlianms personally and explicitly admtted his guilt with
equi val ent | anguage, stating at his plea hearing: “I * * *
believe that | amguilty of evading the paynent of taxes for the

tax years 1993 through 2000.” Thus, there is no question that,
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when the court accepted his plea and found himguilty,
M. WIlianms was convicted of crimnal tax evasion “for the
cal endar years 1993 t hrough 2000".

b. Rej ection of Superseding Crinmnal |Information
and Al l ocution to Specific Facts

| f a defendant pleads guilty but denies particul ar
allegations in the indictnent or crimnal information, then it is
possi bl e that collateral estoppel nmay not bind the defendant to
t hose denied allegations,® and M. WIllians attenpts to invoke
such an exception here. He asserts that he did not allocute or
admt to any specific facts in the superseding crim nal
information that could estop himfrom denying that he commtted
crimnal tax evasion in any of the 8 tax years at issue.
Instead, M. WIlians argues that he nerely pleaded guilty to

having commtted crimnal tax evasion at sone point within the

span of 1993 t hrough 2000, and that he denied the prosecutor’s
particul ar allegations. He bases this argunent, in large part,
on two statenents (quoted above) that his defense counsel nade

about the conspiracy count at his plea hearing, to the effect

6See United States v. Tolson, 988 F.2d 1494, 1501 n.6 (7th
Cr. 1993) (“absent evidence that the defendant reserved the
issue in the plea, he may not challenge the facts in the
i ndi ctment and plea agreenent”) (citing United States v. Glliam
987 F.2d 1009, 1014 (4th Cr. 1993) (“a plea of guilty to an
i ndi ctment containing an allegation of the amount of drugs for
whi ch a defendant is responsible may, in the absence of a
reservation by the defendant of his right to dispute the anpunt
at sentencing, constitute an adm ssion of that quantity for
sent enci ng purposes”)).




- 19 -
that “we’re not adopting or accepting the facts as stated in the
conspiracy count,” and that “we are not adopting the facts that
are stated in that [conspiracy] count.”

M. WIllianms’s plea agreenent explicitly provides that he
agreed to plead guilty to both counts of the superseding crimnal
information. Thus, the allegations in both counts of the
superseding crimnal information are arguably necessary to
M. WIlianms’s plea agreenent, and he m ght be precluded here
fromretrying even the facts underlying the conspiracy count.

However, the facts nost relevant here are not the facts of
the conspiracy count but the facts of the tax evasion count.
Even if M. WIlians had sufficiently denied the facts of the
conspiracy count so as to be free to dispute those facts in
subsequent litigation, neither M. WIllians nor his defense
counsel denied in whole or in part the facts underlying the tax
evasi on count of the superseding crimnal information, which
charged himwith crimnal tax evasion. Both of the above
statenents that M. WIllianms cites as his denial of the contents
of the superseding crimnal information explicitly refer to the
conspiracy count, and that count alone. M. WIlIlianms did not
specifically deny any particular fact, allegation, or issue in
the tax evasion count of the superseding crimnal information at
his plea hearing or otherwise. Thus, M. WIllianms is estopped

from denying the contents of the tax evasion count, including the
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charge that he “unlawfully, willfully and knowi ngly did attenpt
to evade and defeat a substantial part of the incone tax due and
owi ng by J. BRYAN WLLIAMS and his spouse to the United States of

Anmerica for the cal endar years 1993 t hrough 2000”. (Enphasis

added.)

In fact, M. WIllians did allocute to specific facts at his
pl ea hearing that belie his claimthat he denied that (or
reserved whether) he commtted crimnal tax evasion in each and
every one of the 8 tax years at issue. |In response to the
District Court judge' s question as to “what he did’, M. WIIlians
stated (as is quoted above)--

. that he “received [incone] fromforeign sources
during the years 1993 to 2000";

. that “the funds * * * and all the interest incone
were taxable incone to nme. However, [on] the
cal endar year tax returns for ‘93 through 2000,
chose not to report the incone * * * to the
| nternal Revenue Service in order to evade
substantial taxes owed thereon”; and

. that he was “guilty of evading the paynent of
taxes for the tax years 1993 through 2000.”

C. Utility of Resolving Tax Fraud | ssue

Respondent has noved only for partial summary judgnent.
Respondent requests a holding that M. WIllianms comnmtted fraud
but defers the question of the amount of his liability.

M. WIllianms argues that it serves little or no purpose for this
Court to rule on whether an underpaynent in any of the tax years

at issue is due to fraud before it has determ ned the anount, if
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any, of such underpaynent. He argues that “the utility of such a
ruling is negligible and not worth the tinme and resources of the
Court and counsel”, because “it does not materially advance the
l[itigation, nor does it narrow the issues.” However, a hol ding
on whether M. WIllians commtted fraud does narrow the issues
before this Court, and we have previously ruled on the fraud

i ssue before resolving the anmount of the underpaynent in other

tax fraud cases. See, e.g., Uscinski v. Conmm ssioner, T.C Meno.
2006- 200.

Therefore, we hold that respondent has shown that he is
entitled to sunmary judgnment with respect to the issue of whether
coll ateral estoppel applies to establish civil tax fraud in each
tax year from 1993 through 2000. W hold that the statute of
[imtations does not bar assessnment of M. WIllians's tax
l[tability for those years, and that he will be liable for the
fraud penalty. However, the issue of the anpbunts of the
deficiencies of tax and penalties for 1993 through 2000, and the
i ssue of accuracy-related penalties, remain for trial.

To reflect the foregoing,

An appropriate order will be

i ssued.



